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J  U  D  G  M  E  N  T 

 

   The deceased went off missing from bed, in the relevant 

night and one day after, the dead body was found in a drain, 

situated at a distance of 2/ 2 ½ km from home. There was no eye 

witness to the occurrence or any consistent circumstantial 

incriminating evidence against the accused persons.  

 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows:  

 

 One Chunilal Majhi, son of Late Mahadev Majhi, a 

resident of No.1 Dhankhana gaon, under Missamari PS, lodged an 

FIR, on 27-05-2007, before the Officer-in-charge of the said Police 

Station alleging that on 25-05-2007, night, his mother Kandri Majhi 

went off missing from bed. On the following day, after lodging a 

written missing information at the said Police Station, when he was 

returning, he heard from a number of persons at Dhankhana 

Chariali that an woman was lying in the water a drain, near 

Bengenajuli sluice gate. On receipt of the information, he went to 

the place and found her mother‟s dead body floating on the water. 

Hence, he suspected that some unknown miscreant killed his mother 

and threw off the dead body at the place.  

 

INVESTIGATION :  

 

3.   Based on the above FIR, Missamari PS Case No. 34/07 

u/s 302 of the IPC was registered, vide GD Entry No. 481, dated 27-

05-2007 and it‟s Officer-in-charge SI Kumud Sarma endorsed the 

case to SI Prafulla Kumar Das for investigation.  

 

  In course of investigation, SI Prafulla Kumar Das, the 

IO, visited the place of occurrence, drew up a sketch map thereof 

and caused holding of inquest on the corpse of the deceased 

through a Circle Officer (Revenue). Then, the IO sent the corpse to 

Kanaklata Civil Hospital, Tezpur for post-mortem examination and 

recorded the statements of the witnesses. The IO arrested the 

accused persons. Meanwhile, on receipt of transfer order, the IO, 

handed over the case diary to the Officer-in-charge of the Police 

Station. After him, the Officer-in-charge endorsed the case to SI 
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Kajimuddin Ahmed to complete the investigation. The 2nd IO, 

aforementioned, based on the case diary prepared by his 

predecessor IO, and on being satisfied, laid a charge-sheet u/s 302 / 

34 of the IPC against the above named accused persons.  

 

TRIAL :  

 

4.   Since the charge sheeted offence u/s 302/34 of the IPC, 

is exclusively triable by the Court of Session, the learned Judicial 

Magistrate, 1st Class, Tezpur, after observing necessary formalities 

under Section 209 of the CrPC, committed the case to this Court of 

Session for trial, ,  vide order, dated 07-05-2008, passed, in GR Case 

No.903/2007.  

 

5.  On perusal of the materials on the case diary and 

hearing of both sides, the then learned Additional Sessions Judge, 

FTC, Sonitpur, Tezpur framed a formal charge u/s 302/34 of the IPC, 

vide order, dated 04-07-2008. The particulars of the charge was read 

over and explained to the accused persons, to which they pleaded 

not guilty and claimed to be tried.  

 

6.   It may be mentioned here that in view of the order of 

the Hon‟ble High Court, vide order No. 60, dated 15-06-2012, and as 

the learned trial Court was lying vacant, this old pending case was 

withdrawn to this Court of Sessions for disposal, vide order, dated 

15-05-2014.  

 

7.   In order to prove the charge, the prosecution has 

examined altogether 10 (ten) witnesses, including the autopsy 

surgeon and the Investigating Officer, while the defence cross-

examined 9 (nine) of them.  

 

8.  After closing the evidence of the prosecution side, the 

statements of the accused persons were recorded u/s 313 of the 

CrPC, on 10-04-2013. All the accused persons pleaded innocent and 

declined to examine any witness in defence. It may be mentioned 

that at the time of recording the statement u/s 313 of the CrPC, the 

accused Sri Rajesh Hemram stated his age to be 22 ( twenty two) 

years and therefore, this Court, after making necessary preliminary 

enquiry into the question of juvenility of the said accused, on the 
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date of occurrence, that is, on or about 25-05-2007, by order, dated 

27-06-2013, the matter was referred to the Juvenile Justice Board, 

Tezpur for a detail enquiry. Accordingly, the Juvenile Justice Board, 

Tezpur, after making a detail enquiry, in terms of reference, 

submitted it‟s report, dated 05-02-2014, holding that the date of 

birth of the accused Rajesh Hemram is 01-06-1991, and thus, his 

age on the date of occurrence, that is, on 25-05-2007 was about 15 

years 11 months and so was a juvenile, on the date of occurrence. 

Hence, this Court, by order, dated 12-02-2014, forwarded the case of 

the said juvenile in conflict with law to the Juvenile Justice Board, 

Tezpur to proceed under the provisions of the Juvenile Justice (Care 

and Protection of Children) Act, 2000.  

 

9.  I have heard the argument advanced by Mr. H. P. Sedai, 

the learned Public Prosecutor, and Smt. D. Sinha, the learned 

defence counsel. I have gone through the entire evidence proffered 

by the prosecution and also the statements of the accused persons, 

recorded u/s 313 of the CrPC.   

 

POINT FOR DETERMINATION :  

   

10.    From the evidence on record, and on the basis of oral 

submission of the learned counsel for both the sides, the following 

point emerged for determination :  

 

 Whether the accused persons, namely, Bahira Saren and 

Parsuram Murmu, on or about 25-05-2007, at Bengenajuli sluice 

gate, under Missamari PS, in furtherance of common intention, 

committed murder by intentionally causing the death of Kandri 

Majhi   ? 

   

THE DECISION AND THE REASONS THEREFOR 

ANALYSIS OF EVIDENCE ON RECORD 

 (A)   WHETHER ‘CULPABLE HOMICIDE’ ? 

LEGAL POSITION :  

[ Section 299 & 300 of IPC ] 

 

11.   Section 299 of the IPC defines the expression „culpable 

homicide‟. Homicide means killing of a human being by a human 

being. „Culpable homicide‟ means of causing of death (i) by an act 
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with the intention of causing death ; (ii) an act with the intention of 

causing such bodily injury as is likely to cause death ; or (iii) an act 

with the knowledge that it was likely to cause death. In short, there 

are three species of mens rea in culpable homicide, that are (a) an 

intention to cause death, (b) an intention to cause a dangerous 

injury and (c) knowledge that death is likely to happen.   

 

.  The offence of „culpable homicide as stated above is 

defined in Section 299 whereas „murder‟ has been defined in Section 

300 of the IPC. The basic difference between the „culpable homicide‟ 

and „murder‟ lies in the degree of gravity of the offence. In order to 

bring home the offence within the parameter of Section 300 of the 

IPC, the prosecution has to establish that the assailant had the 

definite intention to cause the death of the deceased or the offender 

had the knowledge that the wounds he is inflicting would be 

sufficient to cause the death or that those will be dangerous to 

human life. Section 300 of the IPC is qualified with 5 (five)  

statutory Exceptions. If any of the five Exception is attracted, the 

offence would be termed as „culpable homicide not amounting to 

murder‟. Therefore, the essential ingredients of the offence of 

murder have to be deduced and inferred from a series of facts, like 

weapon used in the crime, number of the wounds, situs of the 

wound and other attending circumstances.  

 

FIR AND EVIDENCE OF INFORMANT :  

[ Two FIRs, first two suppressed ] 

 

12.  The FIR, dated 27-05-2007, lodged by PW-1 Chunilal 

Majhi, the son of the deceased, reveals that on the night of 25-05-

2007, his mother Kandri Majhi went off missing from home and 

despite vigorous search, she could not be located. It further reveals 

that a written missing information was lodged with Missamari PS. 

After lodging of the said missing information, he came to know that 

the body of a woman was lying in the water of a drain near 

Bengenajuli sluice Gate and having gone to the place, he identified 

the dead body to be of his mother and further, suspected her death 

to be an act of murder. PW-9 Md. Kajimuddin Ahmed has based on 

the material collected by the predecessor IO, submitted the charge-

sheet against the accused persons, vide Ext.4.  
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13.  The above material facts have been supported by PW-1 

Chunilal Majhi, the informant, in his evidence and recognised Ext.1, 

the said FIR. On close scrutiny of the contents of the FIR, Ext.1, and 

the evidence of PW-1, the informant, it transpires that the said FIR 

was lodged after a written missing information was filed at 

Missamari PS. This fact of filing of written missing information has 

not come in the evidence of PW-10, SI Prafulla Kumar Das. The 

settled legal position is that there cannot be two FIRs in respect of 

the same occurrence. Therefore, the written missing information 

lodged with Missamari PS ought to have been treated as the FIR in 

the instant case u/s 154 of the CrPC and as such, the said second 

FIR, Ext.1, is, undoubtedly hit by Section 162 of the CrPC. On the 

other hand, PW-8 Birsa Majhi, son of the deceased, has deposed 

that on the following day, at about 5 p.m., he had also lodged a 

written FIR, which has not been brought on record by the 

prosecution. It is apparent that without going through the contents 

of the written missing information, which was lodged first, it cannot 

be inferred that the informant only laid a cryptic information to the 

police, based on unauthentic information, about commission of 

offence of murder of their mother Kandri, for which either of the 

said two written information, cannot be treated as an FIR. Ext.1, the 

FIR, was lodged belatedly on 27-05-2007, about the incident that 

took place, on the night of 25-05-2007. Therefore, the prosecution‟s 

failure to exhibit the alleged written missing information lodged prior 

to filing of Ext.1, the other FIR, without any explanation, though not 

fatal in the facts and circumstances appearing on evidence, has 

shaken the very substratum of the prosecution case.   

 

PLACE OF OCCURRENCE :  

[ IN A DRAIN NEAR SLUICE GATE, BENGENAJULI ] 

 

14. The FIR, Ext.1, reveals that the dead body of Kandri Majhi was 

found floating on the water of the drain, situated near Bengenajuli 

sluice gate, under Missamari PS. PW-10 SI Prafulla Kumar Das, the 

IO, has stated that he drew up the sketch map of the place of 

occurrence, that is, the place of recovery of the dead body, vide 

Ext.6 and this place is situated about 1 km away from the 

deceased‟s house, which is a desolated place. PW-1 Chunilal Majhi, 

the son of the deceased, PW-2 Ramesh Paswan, the scribe of the 

FIR, Ext.1, PW-3 Krishna Majhi, the sister-in-law of the deceased, 
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PW-5 Mohan Chandra Nath, the VDP Secretary, PW-6 Lakhinandan 

Saharia, the Circle Officer (Revenue), the inquest Officer, PW-7 

Kastu Ram Sahu, an independent witness and PW-8 Birsha Majhi, 

son of the deceased, as a whole, have supported the prosecution‟s 

contention that the deceased‟s dead body was recovered from a 

drain, where it was floating on water, situated near the sluice gate 

of Bengenajuli. According to PW-1, the said place of occurrence was 

situated about 2 / 2 ½ Kms away from the deceased‟s house. Thus, 

it appears that there is no dispute from the defence side about the 

place of recovery of the corpse of the deceased, as claimed by the 

informant (PW-1) and the IO ( PW-10).  

 

BACKDROP :  

[ DECEASED WENT OFF MISSING FROM HOME ] 

 

15.  PW-1 Chunilal Majhi, the son of the deceased, has 

stated in the FIR, dated 27-05-2007, that his mother Kandri Majhi 

went off missing from bed and on the following day, they launched 

search to locate her, but having not found, lodged a written missing 

information with Missamari PS and further, while coming back from 

the Police Station, on the way, he came to know at Dhankhana 

Chariali, about recovery of the dead body of an woman, as stated 

above. In evidence, PW-1, the informant, has supported these facts 

and further stated that he resides at a place, situated at a distance 

of about 3 / 3 ½ Kms from his parental home and that in the 

relevant night of the occurrence, Ratia Murmu and his son were with 

his deceased mother. The prosecution has not examined the said 

Ratia Murmu and his son, who were material witnesses in this case, 

as they could, perhaps, say exactly about the circumstances, in 

which the deceased Kandri went off missing from home, in the 

relevant night, obviously for their non-examination in course of 

investigation. This material omission has undoubtedly created 

inconvenience to this Court to ascertain the initial circumstances, in 

which the deceased went off missing from bed at home, on 25-05-

2007, night and subsequent recovery of her dead body at a distance 

of about 2 / 2 ½ Kms from her home, on the morning of 27-05-

2007. As stated above, the place of recovery of the corpse of the 

deceased and prior to that missing of her on the night of 25-05-

2007, from her home, are not in dispute in this case. The crucial 

situation, as a whole, that emerged from evidence is that there was 
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no eye witness as to how the deceased Kandri could move from her 

home to the place of recovery of her dead body at a distant place, in 

the relevant night.  

 

COMPLICITY OF THE ACCUSED  :  

 

16.  PW-1 Chunilal Majhi, the informant and son of the 

deceased, based on the circumstances in which his mother Kandri 

Majhi was found dead, suspected that the cause of her death was an 

act of culpable homicide amounting to murder, as stated in the FIR, 

Ext.1 and in his evidence. PW-10 SI Prafulla Kumar Das, the IO, has 

stated that Lakhinandan Saharia (PW-6), the Circle Officer 

(Revenue), held the inquest on the corpse of the deceased at the 

place of recovery of the dead body. PW-6 Lakhinandan Saharia, 

aforementioned, who prepared the inquest report, u/s 174 of the 

CrPC, vide Ext.2, did not find any external prominent injury on the 

body of the deceased except some minor superficial injury. The next 

pertinent question is whether the deceased died under suspicious 

circumstances or an unnatural death and if so, what was the 

apparent cause of death. PW-4 Dr. Ramendra Nath Roy, the doctor, 

who conducted the post mortem examination on the dead body of 

Kandri Majhi, has opined that her cause of death was “asphyxia as a 

result of dry drowning either due to larynges spaun or due to vagal 

inhibition”, vide Ext.3, the post mortem report. In cross-

examination, PW-4, the doctor has clarified that the injuries like 

broken of teeth of lower jaw and laceration of both lips and 

haemorrhagic spots might be caused by falling against a hard 

substance. On the other hand, there is no evidence on the condition 

of the drain, in detail, more particularly the depth of the drain or 

availability of hard substance in the drain, which might be the 

possible reason of hitting against such hard substance by fall of the 

deceased from a height. The nature of hard substance at the place 

of occurrence has remained unidentified. Therefore, in the instant 

case, though, in substance the inquest report and the post mortem 

report are tallying, yet sustaining of ante-mortem injuries, 

aforementioned, it appears to be quite confusing, in absence of 

some amount of other conclusive evidence of homicidal act, as to 

whether the death of the deceased was apparently homicidal act. In 

such a backdrop, this Court finds it apposite to look into the other 

aspects that emerged on evidence.  
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EXTRA-JUDICIAL CONFESSION  : 

[ HIT BY SEC.  26 OF EVIDENCE ACT & DOUBTFUL ] 

 

17.  According to PW-2 Ramesh Paswan, the scribe of FIR, 

Ext.1 and VDP Secretary of Dhankhana gaon, after 3/4 days of 

recovery of the corpse of Kandri Majhi, the accused persons went to 

him and confessed to killing of Kandri, suspecting her to be a witch-

craft and expressed willingness to surrender at the police station. As 

per their desire, he accompanied by the VDP Secretary Mohan 

Chandra Nath  (PW-5) and the VDP Member Kastu Ram Sahu      

(PW-7) took them to the police station and caused their surrender. 

In cross-examination, he has stated that the accused persons did 

not state before him, when, where and how they killed Kandri, but 

they disclosed all these things before the police. He denied the 

defence suggestion that the accused persons did not make any 

confession before him and that he did not cause their surrender at 

the police station.  

 

18.   On perusal of the evidence of PW-5 Mohan Chandra 

Nath, it appears that, in fact, after 3/4 days of recovery of the dead 

body of Kandri, the police arrested the accused persons and after 

detaining them at the police station lock-up for one night, the police 

called PW-2 Ramesh Paswan, PW-7 Kastu Ram Sahu and him to the 

police station. The police recorded the statements of the accused 

persons, in their presence, and they stated before the police that 

the deceased-old lady extremely disturbed the villagers playing 

witchcraft and even threatened their family of playing witchcraft, for 

which, they killed her. In cross-examination, he admitted the 

defence suggestion that he did not state this fact of alleged 

confession of the accused persons, in his statement given before the 

police. The evidence of PW-7 Kastu Ram Sahu shows that he has not 

stated anything regarding the aforesaid extra-judicial confession of 

the accused persons. PW-10 SI Prafulla Kumar Das, the IO, has 

corroborated the fact of extra-judicial confession of the accused 

persons, but further stated that based on secret information, he 

arrested one Prodip Saren @ Baba and during his interrogation, he 

confessed to killing of Kandri with the help of the present accused 

persons and on 03-06-2007, the accused persons accompanied by 

the VDP Secretaries including Mohan Nath (PW-5) appeared at the 
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police station. Surprisingly, the police has not sent up Prodip Saren 

@ Baba as an accused in the case, vide Ext.4, the charge-sheet. 

Now, the question is whether such alleged extra-judicial confession 

can be relied on ?  The answer is certainly in the negative for the 

following reasons :  

 

(a) Though PW-2 Ramesh Paswan, the VDP Secretary and a 

neighbour of the deceased claimed that after 3/4 days of 

recovery of the dead body of the deceased, the accused 

persons appeared before him and confessed to killing of 

Kandri, on suspicion of playing witchcraft and expressed 

willingness to surrender at the Police Station, this 

material fact has been belied by  PW-5 Mohan Chandra 

Nath and PW-10 SI Pafulla Kumar Das, the IO, deposing 

that they made confession before the police, while 

recording statements u/s 161 of the CrPC ;  

 

(b) PW-7 Kastu Ram Sahu, who is stated to have 

accompanied PWs 2 and 5 along with the accused 

persons, on 03-06-2007, to Missamari PS has not stated 

anything about making of such extra-judicial confession 

before PW-2 and PW-10, the IO ;  

 

(c) The most material witness Prodip Saren has not been 

sent up by the police to face trial despite PW-10‟s 

evidence that he confessed that he in association with 

the accused persons killed Kandri. He has not even 

shown as a witness in the charge-sheet, Ext.4.  

 

(d) The evidence of PWs 2 and 5, so far it relates to the 

extra-judicial confession of the accused, persons, cannot 

be relied on, besides their intrinsic inconsistency, for the 

Missamari PS is in a dominating position on them by 

virtue of them being the VDP Secretaries under it. 

 

(e) The alleged confession was extracted after the accused 

persons passed one night in the lock up of the police 

station, as stated by PW-5. Such confession is hit by 

Section 26 of the evidence Act.  
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19.   For the above stated reasons, the alleged extra-judicial 

confession of the accused persons apparently appears to be doubtful 

as to its voluntary character and has no ring of truth to be relied on, 

beyond reasonable doubt.  

 

VDP MEN ON DUTY ON VILLAGE ROAD  : 

 

20.  PW-2 Ramesh Paswan, the VDP Secretary, has stated in 

cross-examination that on everyday night, 4/5 VDP members remain 

on duty in the village from the deceased‟s house to Bengenajuli gaon, 

from 08/09 p.m. to 3/4 a.m. If it is so, it is not explained as to how, 

in the relevant night of the occurrence, the miscreants carried the 

deceased from her bed to Bengenajuli, and could kill and throw off 

the dead body in a drain, when the VDP men were on duty, on 

accusation of playing witchcraft in the village. This is one of the 

material aspects of the case which creates doubt on the prosecution 

allegation against the accused persons.  In the case of Ramesh 

Rongpi @ Rahang –Vs- State of Assam [ (2010) 1 GLR 599 ], 

the Hon‟ble Gauhati High Court held that suspicion, however, grave, 

cannot be a substitute for proof and Court should be cautious and the 

risk of allowing mere suspicion to take the place of truth beyond 

reasonable doubt. Therefore, this Court refrains from holding the 

accused persons guilty of the charge, aforementioned, based on 

mere suspicion.  

 

  Situated thus, this Court is of the opinion that the 

definite cause of death of the deceased is not ascertainable, it 

cannot be held that the cause of death of Kandri was an act of 

„culpable homicide‟ amounting to „murder‟ defined in Section 300 of 

the IPC and punishable u/s 302 of the IPC, beyond reasonable 

doubt.  

 

C  O N  C  L  U  S  I  O  N  

 

21.  For the reasons, set forth above, this Court is of the 

opinion that the prosecution has miserably failed to prove the 

charge of murder against the accused persons, beyond all 

reasonable doubt. 
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22.     Therefore, the accused persons, namely, (1) Bahira 

Saren and (2) Parsuram Murmu are acquitted of the charge u/s 

302/34 of the IPC and set at liberty.   

 

23.   The judgment and order, as above, is pronounced in the 

open Court, in presence of the accused persons and the learned 

counsel for both the sides, on this the 30th day of August, 2014, 

under the Hand and Seal of this Court.  

 

   Accordingly, the case is disposed of. 

 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE 
                                          SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, bearing  
my signatures on each page  : 

 
 

(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
 

 
          
 
 
 
 

 
* * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Typed by me,  
on dictation : 
 
 
(J.K. Muru, Steno ) 
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SESSIONS  CASE NO. 75 OF 2008 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1   : Sri Chunilal Majhi , the informant 
PW–2   : Sri Ramesh Pawan 
PW–3   : Sri Krishna Majhi 
PW–4   : Dr. Ramendra Nath Roy 
PW–5   : Sri Mohan Ch. Nath  
PW–6   : Sri Lakhinandan Saharia, the Circle Officer 
PW–7   : Sri Kastu Ram Sahu 
PW–8   : Sri Bircha Majhi  
PW–9   : Md. Kajimuddin Ahmed, the IO  
PW–10   : Sri Prafulla Kumar Das, the IO  
 

  LIST OF DEFENCE WITNESSES 
 

N  I  L 
 

LIST OF COURT WITNESSES 
 

N  I  L 
 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 
 

Exhibit –1  :  FIR 
Exhibit –2  :  Inquest Report 
Exhibit –3  :  Post Mortem Report 
Exhibit –4  :  Charge-sheet 
Exhibit –5  :  Dead Body Challan 
Exhibit –6  :   Sketch Map 
 
 

MATERIAL EXHIBIT 
 

N  I  L 
 

 
DEFENCE EXHIBIT 

 
N  I L 

(A. BORTHAKUR)   
 SESSIONS JUDGE, 

SONITPUR :: TEZPUR 


